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etc., the court declared the presumption rebutted because proof was 
submitted which established that the cargoes, consisting of pit-wood, 
were actually sold on the spot where they were required and would 
there be used and consumed, and the court could not refrain from hold- 
ing that the cargoes would have been actually used by private persons 
as intended. The present case is essentially different. The only actual 
fact is that at some time before the outbreak of the war the wheat was 
sold and shipped to an English importer. As to the rest, there were 
brought forward only assurances of the purchasers that they were not 
army contractors or anything of the sort, and that it was their inten- 
tion to sell the wheat to mills in the neighborhood of their branches 
in order to meet their normal requirements. This may be taken as 
the literal truth, but it would still be absolutely uncertain where the 
wheat would in reality have gone, quite apart from the fact that after 
all the point is not where the corn is ground but for whom and for what 
the flour is intended. 

That this case does not fall under Sec. 44 of the Prize Regulations 
was correctly decided by the judge of the lower court and not objected 
to by the claimant. 

In view of the existing conditions it is clear, from the reasons given 
by the commander and repeated above, that he was entitled to destroy 
the captured ship, and it is unnecessary to go further into this point. 

THE INDIAN PRINCE 1 

Imperial Supreme Prize Court in Berlin 

Decided April 15, 1916 

In the name of the Empire: In the prize case of the English SS. 
Indian Prince, home port Newcastle, the Imperial Supreme Prize Court 
in Berlin, on the basis of the proceedings in its session of February 17, 
1916, rendered judgment that the appeals against the judgment of the 
Prize Court at Hamburg of July 3, 1915, be rejected, the costs of the 
proceedings.on appeal to be borne by the appellants. 

Reasons 

On September 4, 1914, the English SS. Indian Prince, laden with piece 
goods and en route from Santos, via Trinidad, to ports of the United 
1 Translation from copy of decision furnished by the Department of State. 
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States of North America, was captured by H. M. S. Kronprinz Wilhelm 
in 7° S. and 31° W., and since it was not possible to bring the prize in, it 
was sunk on September 9th, after the passengers and crew had left the 
vessel. The steamer was the property of the Prince Line, Limited, of 
Newcastle. 

In reply to the proclamation of the Imperial Prize Court in Hamburg, 
thirty parties interested in the cargo have registered claims for compensa- 
tion on account of the destruction of 37 shipments. G. Amsinck & Co. 
(Nos. 11 and 12 of the statement in the disputed judgment) withdrew the 
reclamation enumerated under No. 11. A decision has not yet been 
passed concerning No. 37. 

The court restricted the proceedings to the question whether com- 
pensation is to be paid for neutral property on board an enemy ship 
which was sunk with the latter, and reached the decision that the sunken 
ship and cargo were subject to seizure. Reclamations 1 to 10, 12 to 36, 
and 38 are to be rejected as unfounded. Against the judgment of the 
Prize Court the claimants 2 to 10, 12 to 26 and 38 prosecuted an appeal, 
which was rejected. 

The court which pronounced judgment in the Glitra case, 2 decided 
that if an enemy prize be legally destroyed, compensation is not due for 
neutral property on board the vessel and destroyed with it. This must 
also be maintained in regard to the counter-statements brought forward. 
According to general principles, a claim does not arise if the act through 
which the cargo was injured was not illegal, but legal, nor is any basis 
for a claim to compensation afforded by a positive instruction of the 
Prize Regulations. This also applies to Sec. 110 of the Prize Regulations 
in connection with Sec. 9, to which the claimants have referred. For, 
however correct the conclusion may be that since the captain is not 
entitled to take neutral property off enemy ships in order to use it he is 
certainly not entitled to destroy it unused, nothing is gained for the 
matter which is here in question. The question here is, whether the 
commander is compelled by international law to refrain from sinking 
an enemy vessel when he has a legal right to do so, because its destruc- 
tion would mean the loss of the neutral goods on board, especially if it is 
impossible for him to bring the vessel in. After repeated examination, 
the court must continue to answer this question in the negative. In this 
respect reference can only be made to the former decision. In particular 
it is incorrect to say that the former decision was based on the fact that, 

2 Printed supra, p. 921. 
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by shipping their goods in an enemy vessel, the shippers took the risk 
of capture and destruction, and therefore could not claim compensation. 
On the contrary, in taking a general view of the matter, the expression 
to the effect that the neutrals had the free choice whether they would 
entrust their goods to the enemy ship and run the risks in connection 
therewith, is only used in order to show that the denial of compensation 
is correct not only from a legal point of view, but also cannot be con- 
sidered as unreasonable. 

The principal reason which is decisive of the case in question lies 
in the actual dependence of the cargo on the fate of the ship, in con- 
sequence of which the cargo has to suffer the injury resulting from an 
act directed against the ship legally committed according to prize law. 
It cannot be seen why this principle, which is generally acknowledged 
and placed beyond doubt by the report of the drafting committee upon 
Article 64 of the Declaration of London, 3 should apply only to the cap- 
ture of a ship and not to its just destruction. 

There remains, in consequence, only the question whether the plain- 
tiff's claim is justified by the treaty of commerce between Prussia and 
the United States of North America. But this must also be answered 
in the negative. 

Having regard to the practice which has been followed on both sides 
not only during the present war but also in previous cases, the prin- 
ciples of that treaty must also apply to the relations of the German Em- 
pire to the United States. As a matter of fact, however, this treaty con- 
tains nothing in favor of the claimants. 

According to Article XII of the treaty of 1828, Articles XII and XIII 
of the former treaties of 1785 and 1799, and Article XII in the original 
form of 1785, are applicable. In this Article XII, the principle "Free 
ships make free goods" is agreed upon. While the treaties which the 
United States made at the same time with other states agreed upon the 
principle "enemy ships, enemy goods," an exception being made only 
for goods which were shipped before the outbreak of the war or within a 
certain period thereafter, the treaty with Prussia is silent on the ques- 
tion "enemy ships, enemy goods" and it appears doubtful from the 
treaty how this subject is to be understood. Prussia may have taken 
the stand that neutral property should not be subject to confiscation 
even on enemy ships, and this might be presumed from the fact that not 
long afterwards the same principle was acknowledged in common law. 

3 For this report, see Supplement to this Journal, Vol. 8 (1914), p. 88 at p. 139. 
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In the negotiations with regard to the treaty of 1785, as the claimants 
aptly point out, Prussia actually desired that instead of the sentence 
"enemy ships, enemy goods," suggested in the American draft, the 
opposite view, "enemy ships, free goods," be adopted. But the United 
States would not agree to this, and therefore nothing at all was settled 
upon this point. Thus the law as laid down by the treaty corresponded 
to the rules of the Armed Neutrality of 1780. Only the rule " free ships, 
free goods" is expressed in the treaty, while nothing is said about neutral 
goods on enemy ships. This has often been taken to mean that the 
confiscation of neutral goods on enemy ships would not be resisted. 
By long practice it had become the custom to consider the confiscation 
of neutral goods on board enemy ships as a concession to the belligerents, 
in return for which the inviolability of enemy goods on neutral ships is 
acknowledged. 4 

This is precisely the standpoint which the authorities of the United 
States of North America took at the time of the celebration of the treaty 
of 1785 with regard to its interpretation. No less a person than the 
Secretary of State Jefferson, who was himself interested in the conclusion 
of the treaty of 1785, expressed himself in this sense when, in 1793, 
France, then at war with England, complained to the United States 
that England had captured French goods in American ships and that 
America had allowed it. In Jefferson's note of July 24, 1793, rejecting 
these complaints as unfounded because according to international law 
(Consolato del Mare) enemy goods in neutral ships are subject to con- 
fiscation, which is only modified if the principle, "free ships, free goods" 
is provided by the treaty, it is stated : 

We have adopted this modification in our treaties with France, The Netherlands 
and Prussia, and therefore as to them, our vessels cover the goods of their enemies, 
and we lose our goods, when in the vessels of their enemies." 

Although in the treaty with Prussia the principle "Free ships, free 
goods" only is agreed upon, the Secretary of State, Jefferson, im- 
mediately presumes that, in consequence, the principle "enemy ships, 
enemy goods" also applies in the relations with Prussia. 

The claimants, therefore, do not refer to Article XII, but to Article 
XIII of the treaty of 1785 and 1799. They do not deny that if the 
French text be used, nothing can be gained for their point of view from 
this article. But they want to hold to the English text, in which a dis- 
crepancy occurs, from which they seek to infer that under all circum- 
4 Cauchy, Le droit maritime international, II, p. 262. 
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stances when the goods belonging to citizens of the United States of 
America are in question, even if the cargo be on board an enemy ship, 
compensation must be paid. 

It is unnecessary to consider which of the two texts is competent, 
or how, if both are competent, a contradiction between them is to be 
solved, for even the English text leads to no favorable result for the 
claimants. In the first place, their reading is directly contradicted by 
the interpretation of the treaty adopted by the United States, as men- 
tioned above, in the year 1793. But purely from a grammatical point 
of view, the reading of the English text adopted by the claimants is not 
admissible. Whilst the French text speaks of goods shipped "d bord des 
vaisseaux des sujets ou citoyens de I'une des Parties," the English text does 
not read, as it should in a literal translation, "carried in the vessels of 
the subjects or citizens of either party," but reads "carried in the vessels, 
or by the subjects or citizens of either party." Accordingly, the claimants 
think that not only goods shipped on American or Prussian vessels, but 
goods shipped by American or Prussian citizens as well, regardless of 
what kind of vessels are employed, or even if they be shipped in enemy 
vessels, should be presumed to be synonymous with goods which belong 
to such citizens. 

Of the latter goods, however, no mention is made in the treaty. The 
"carried by" does not refer to the property relationship but to the 
-person who undertakes the shipment, who, however, is the ship-owner 
and not the shipper or consignee. The whole difference between the 
English and French texts amounts to the extension, that, in addition to 
the ships of the citizens of both states, special stress is laid in the English 
text on the vessels of the parties to the contract, the vessels of the 
states, — "the vessels of either party"; for the words "of either party" 
must refer to "in the vessels" if the latter expression is not to be totally 
unintelligible. It is characteristic, that the text in Martens, Recueil des 
Traites, Supplement, II, p. 226, also contains the edition of the treaty 
furnished by the Interior Department and an independent translation 
from the English which was undoubtedly made soon after the conclusion 
of the treaty of 1799, in which the translator reproduces the wording 
exactly in this sense. The "elles meme" in the turning on "d'elles 
•meme" can for grammatical reasons apply only to the "Parties con- 
tractantes" in whose own vessels goods are shipped. 

Moreover, a different interpretation is impossible for positive reasons. 
Article XIII treats of contraband. In order to avoid disputes, which are 
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apt to arise over the question whether goods are contraband of war or 
not, it was agreed that contraband likewise should not be subject to 
seizure. It is true that in case of necessity contraband goods may be 
requisitioned upon payment of their value; they may also, should the 
necessities of war demand it, be detained for the time being, the owners 
to be paid for the losses but only against payment of the damage sus- 
tained by the detention. These stipulations of Article XIII are mostly 
closely connected with the provisions of Article XII. While contraband 
is always excepted from the general principle "free ships make free 
goods," after that principle is laid down in Article XII for enemy goods 
in Prussian or American vessels, Article XIII enters into the exceptional 
case of goods shipped in such vessels which are contraband of war or 
suspected of being contraband. The provision concerning the treatment 
of the ships in question, according to which the master of a vessel stopped 
for carrying contraband to the enemy is' to have the choice of delivering 
up the contraband articles and then proceeding unmolested upon his 
voyage, applies without doubt only to the ships of the parties to the 
treaty. It appears absolutely out of the question that the agreement 
was also meant to apply to an enemy ship carrying munitions, etc., to 
its own belligerent country. It cannot have been considered that the 
belligerent who succeeded in capturing a ship with weapons and muni- 
tions should be obliged to pay compensation when it happened to be a 
citizen of the other state party to the treaty who undertook to send them 
to the enemy, or that the enemy vessel after it had given up the con- 
traband should be allowed to continue its voyage unmolested. 

If Article XIII of the treaty of 1799 does not refer to contraband on 
enemy ships, it is self-evident that nothing concerning the treatment 
of innocent goods on such vessels is laid down. The principle "enemy 
ships, free goods" applies also to the United States. Its validity, how- 
ever, is not derived from any special treaty, but. from common inter- 
national law as laid down in the Declaration respecting Maritime Law 
adopted at Paris in 1856, which, according to the German Prize Law 
Regulations, applies also to countries, like the United States, which 
did not agree to that Declaration. Likewise, in regard to the question 
whether in such cases as the one under consideration the owners of neu- 
tral goods are to receive compensation, the same principles must be 
applied towards the citizens of the United States as towards the sub- 
jects of other neutral countries. These principles are laid down in the 
Glitra case. 



